Two Judicial Actions Affect 




New York Bench 
Discards Durham 
Rule on Insanity 
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Citing the evolution of psy- 
tiatric knowledge, New 
ark’s prestigious Second 
.S. Circuit Court of Appeals 
is broadened the guidelines 
>r declaring criminal defend- 
lts insane. 



But the Court, in falling in 
ne with a growing number of 
apellate jurisdictions in the 
ation, stopped short of en- 
orsing the insanity doctrine 
it forth in the 1954 Durham 
ecision of the TJ.S. Court of 
.ppeals here. 



Instead, on Monday it 
dopted the definition of 
riminal responsibility devel- 
>ped during a ten-year study 
>y the American Law Insti- 
;ute. 



Though Durham and the 
Law Institute’s suggested 
Model Penal Code differ, both 
reject the century old 
M’Naghten Rule, a segment of 
English common law that says 
a defendant is innocent if it 
can be proved that he could 
not tell whether his illegal ac- 
tions were right or wrong. 

Durham holds that a de- 
fendant can be acquitted by 
reason of insanity if his act 
was a “product” of mental ill- 
ness or defect. 

The Law Institute Code 
says a defendant is not re- 
sponsible for a crime if he 
suffers from a mental disease 
that deprives him of a “sub- 
stantial capacity either to ap- 
preciate the wrongfulness of 
his conduct or to conform his 
conduct to the law.” 

The Code also says that any 
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incapacity is not enough to 
justify incompetence, but nei- 
ther does total mental incapa- 
city have to be proved. 

In discarding M’Naghen, 
the New York Appeals Court 
said that, standard was no 
longer applicable now that 
psychiatry has “evolved from 
tentative, hesitant gropings in 
the dark of human ignorance 
to a recognized branch of 
modern mediciane.” 

In his opinion, Judge Irving 
R. Kaufman carefully consid- 
ers the Durham Rule, but fi- 
nally rejects it. 

“The most, significant criti- 
;ism of Durham,” he wrote, 
“is that it fails to give the fact 
finders (the judge or jury try- 



ing the ease) any standard by 
which to measure the compe- 
tence of the accused. As a re- 
sult psychiatrists when testify- 
ing that a defendant suffered 
from mental disease or defect 
in effect usurp the jury’s, 
function.” 

Judge Kaufman notes that: 
the clarifying McDonald deci- 
sion, handed down by the 
tJ.S. Court of Appeals here in 
1963, substantially corrected 
this drawback by saying that 
judges and juries — not psychi- 
atrists — ‘have the final say 
on whether ,’a defendant is 
criminally responsible. 

But he noted that “it has 
been suggested that Durham’s 
insistence that an offense be 
the “product’ of a mental 
disease raised near impossible 
problems of Causation, closelyj 
resembling those encountered! 
by the M’Naghten and irresis-] 
tible-impluse tests.” 

The Court said the ALI’s 
standard recognizes that men-i 
tal disease can impair the] 



mina m a variety of wav= 
ways that are now understo 
Oy modern psychiatry. 

The case in New York i 
3 35 -y e ai--old narcoti 
addict, who had been eonvic 
of selling heroin despi 

i^ e i ac i Ws 

f a * ied insanity issue ; 
I the trial The Appeals Com 
(reversed the conviction 
( The decision will ap D ly t 
i all Federal Courts in the Ci; 
cuit which embraces Nei 
xoric, Connecticut and Vei 
mont. 

Ten years after Durban 
was handed down, only Main< 
M adopted the doctrine 
Meanwhile, the 10th and 3c 
^cmt Courts of Appeal have 
substantially endorsed the 
ALI standard. 

Herbert Weehsler, professor 
of constitutional, law at Col- 



umbia University, wrote in an 
article in 1962 that one draw- 
back in Durham is the ambi- 
guity of the word “product.” 

Weehsler said the Model 
Penal Code criteria resolve 
the ambiguity by focusing at- 
tention on how a defendant’s 
particular mental disease af- 
fects his self-control. 

The problem with M’Naght- 
en, wrote Weehsler, is that a 
; person may know right from 
wrong but still suffer from a 
[defect that destroys his self- 
control 

Following the Durham deci- 
sion here, there was some 
confusion over whether juries 
could disagree with expert 
testimony of psychiatrists. 

Then 'the U.S. Court of Ap- 
peals handed down its clarify- 
ing McDonald decision.' 

Many observers have said 
the Durham decision became 
more workable in the post-Mc- 
Donald period. 




